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May a Court Enjoin Arbitration as
Precluded by a Prior Confirmed
Arbitration Award?

By Everett J. Cygal and Catherine M. Masters

Reinsurance treaties typically contain broad
agreements to arbitrate all disputes, rein-
forced by a pro-arbitration rule of construc-
tion.* Once an arbitration award is issued, it
may be presented to a court for confirma-
tion and entry as a judgment. The Federal
Arbitration Act (“FAA”) specifies that such
a “judgment shall be docketed as if it was
rendered in an action,” and

[t]he judgment so entered shall have
the same force and effect, in all re-
spects, as, and be subject to all the
provisions of law relating to, a judg-
ment in an action; and it may be en-
forced as if it had been rendered in an
action in the court in which it is en-
tered.?

The status of a confirmed arbitration award
as a judgment, with “the same force and ef-
fect” as any court-rendered judgment, pres-
ents interesting and important questions
concerning judicial power in subsequent
disputes between the parties to the arbitra-
tion agreement. If the parties have a subse-
quent dispute, must it be arbitrated? Does
the prior judgment (the confirmed award)
have preclusive force, under collateral es-
toppel or res judicata doctrines? Who de-
cides — the court or arbitrators — whether
or to what extent the prior judgment has
preclusive force? May the court enforce its
judgment by enjoining further arbitration
as precluded?

The tension between the two operative
rules — the rule requiring arbitration of all
disputes when the parties have entered a
broad arbitration agreement, and the rule
that prior judgments have preclusive force
— has been extensively addressed by the
courts, yet continues to present controver-
sies.

The Allocation of “Gateway”

Issues Between Courts and
Arbitrators

First, some background principles. Under a
broad arbitration agreement, any dispute

ARIAS e U.S. QUARTERLY - FOURTH QUARTER 2015

between the parties is arbitrable. When a
dispute arises, a party may demand arbi-
tration under the terms of the arbitration
agreement, and if the counterparty does
not agree to arbitrate, the first party may
petition a court to compel arbitration under
Section 4 of the FAA. Conversely, if one of
the parties files a lawsuit to resolve a dis-
pute, the other may timely ask the court
to compel arbitration (under FAA § 4) and
to halt the judicial proceedings (under FAA
§ 33). In either case, as the Supreme Court
made clear in Howsam v. Dean Witter,* the
two “substantive” “gateway” arbitrabil-
ity issues — (1) whether a valid arbitration
agreement exists and (2) whether it encom-
passes the dispute — are for the court to
decide (unless the parties expressly allocat-
ed these issues to the arbitrator).

Howsam makes clear that, under the strong
pro-arbitration principles embodied in the
FAA, all further gateway (or threshold) is-
sues that must be addressed before arbitra-
tion begins — “procedural” questions, such
as “waiver, delay, or a like defense to arbi-
trability”> and “time limits, notice, laches,
estoppel, and other conditions precedent
to an obligation to arbitrate”® — are for the
arbitrator, rather than the court, to decide.”

The Preclusive Effect of a Prior
Arbitration Award

The parties to a contract with an arbitra-
tion clause may have multiple disputes over
time. The nature of reinsurance treaties —
requiring a series of performance obliga-
tions — especially presents the possibility
of such a series of disputes. In this scenario,
the preclusive force of an earlier arbitra-
tion award may, and often does, become
an issue. For example, a later dispute may
present questions already considered in a
prior arbitration, such as interpretation of
a key contract term. A party that prevailed
in the prior arbitration may resist further
arbitration on the ground that the issue
was already settled, and contend that it is
entitled to prevail in all further disputes. On
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the other hand, a party may contend
that its current dispute presents issues
that are not identical to those in the
prior dispute. A party may even claim
that the other party improperly with-
held information in the prior arbitra-
tion, and that a new arbitration panel
would reach a different result based on
a fuller factual record. Some tribunal
must decide the preclusive force, if any,
of the prior arbitration.

Whether a prior arbitration award has
preclusive force is a “gateway” issue, in
the sense that it is a threshold ques-
tion that should be answered before
any subsequent arbitration commenc-
es. Howsam established that (unless
the parties expressly agree otherwise)
substantive gateway issues are for the
court, and procedural gateway issues
are for the arbitrators. Preclusion is not
one of the two substantive gateway is-
sues reserved to the court (whether
a valid arbitration agreement exists
and whether the substantive dispute
is within the agreement’s scope), but
is more like the procedural gateway is-
sues allocated to the arbitrator (such
as estoppel).

The Preclusive Effect of a

Prior Judicial Proceeding

The question “who decides preclu-
sion” also arises when there are serial
proceedings but not serial arbitrations
— i.e., when there is first a court pro-
ceeding and judgment and then an ar-
bitration — and courts have analyzed
this situation differently. When there
is a prior court judgment and a sub-
sequent arbitration, courts have held
that the preclusive effect of the judg-
ment is for the court itself to decide.
For example, in the Y & A Group Securi-
ties Litigation, an investor class action
against an issuer of securities resulted
inaconsent judgmentand release; sub-
sequently the lead plaintiff asserted an
arbitration claim against his broker.
When the arbitrator denied the bro-
ker's motion to dismiss the arbitration
claim as released, the broker success-
fully asked the court that had entered
the judgment to enjoin the arbitration.
The Eighth Circuit affirmed, because
“even when arbitration is involved, fed-
eral ‘[c]ourts should not have to stand

by while parties re-assert claims that
have already been resolved. . . . No
matter what, courts have the power to
defend their judgments as res judicata,
including the power to enjoin or stay
subsequent arbitrations.” The Second
Circuit reached a similar conclusion in
In re American Express Financial Advi-
sors Securities Litigation, holding that,
after a class action settlement and
judgment in court, “determining the
scope of the [plaintiffs’] entitlement to
arbitrate . . . is a question for judicial
resolution.”*°

These cases’ conclusion flows from the
principle that the preclusive effect of a
judgment is determined by the tribu-
nal that rendered it.

The Preclusive Effect of a
Prior Judgment Confirming

an Arbitration Award

Assuming that it is for a rendering
tribunal to determine the preclusive
effect of its judgment, how does that
principle apply to judgments entered
under FAA § 13, when a court confirms
an arbitration award? FAA § 13 says
that such a judgment “shall have the
same force and effect, in all respects,
as, and be subject to all the provisions
of law relating to, a judgment in an ac-
tion; and it may be enforced as if it had
been rendered in an action in the court
in which it is entered.” And yet the
court engages in little or no analysis
when it confirms an arbitration award,
and has no particular expertise, invest-
ment, or insight regarding its content.
In the Abu Dhabi Investment Authority
case, the Second Circuit analyzed this
issue in depth, concluding that — de-
spite FAA § 13’s terms — a judgment
confirming an arbitration award does
not give the court authority to deter-
mine its preclusive effect:

The district court’s . . . judgment
... simply confirmed the arbitra-
tion award . . . [in] a summary
proceeding that merely ma[de] ..
.a final arbitration award a judg-
ment of the court. . .. [I]n con-
firming the award, the district
court did not review the merits
of any of [the] substantive claims
or the context in which those
claims arose. . . . Under these

The tension between the
two operative rules — the
rule requiring arbitration
of all disputes when the
parties have entered

a broad arbitration
agreement, and the rule
that prior judgments
have preclusive force

— has been extensively
addressed by the courts,
yet continues to present
controversies.

circumstances, a district court
unfamiliar with the underlying
circumstances, transactions, and
claims, is not the best interpreter
of what was decided in the arbi-
tration proceedings, the result of
which it merely confirmed.**

Other courts have used the same anal-
ysis of judgments that merely confirm
arbitration awards.*?

Courts’ Limited Power
to Enjoin Arbitration

Proceedings

As Howsam makes clear, a court has
the authority, in considering the sub-
stantive gateway arbitrability issues,
to determine that the parties did not
enter a valid arbitration agreement, or
that the agreement does not encom-
pass the dispute at hand.* The FAA
expressly provides that a court may
compel arbitration if it determines
that a dispute is arbitrable,** but it
does not expressly provide that a court
may enjoin arbitration if it determines
that a dispute is not arbitrable. Never-
theless, courts have decided that they
have power to effectuate the FAA by
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The court may not nip an
arbitration in the bud, and
must defer until judicial
FBVIEW any arguments
about whether the
arbitrators should have
found preclusion — even
though such review is
severely limited.

enjoining arbitration when they deter-
mine that a dispute is not arbitrable.
As the Second Circuit has held, “[i]f the
parties . .. have not consented to arbi-
trate a claim, the district court was not
powerless to prevent one party from

foisting upon the other an arbitration
process to which the first party had
no contractual right.”*> Other courts
agree.*® But this power to enjoin arbi-
tration is limited to enforcement of a
court’s gateway decision regarding ar-
bitrability.

Injunctions Under the All
Writs Act

Courts have also enjoined arbitration
in order to enforce their own prior
judgments (such as in the Eighth Cir-
cuit’s Y & A Group case, the Second
Circuit’s In re American Express case,
and the Eleventh Circuit’s Kelly v. Mer-
rill Lynch case). They have done so un-
der the All Writs Act, 28 U.S.C. § 1651,
which allows courts to “issue all writs
necessary or appropriate in aid of their
respective jurisdictions.”*” But this ra-
tionale (that a court may enjoin arbi-
tration based on the preclusive force of
its own prior judgment) may not apply
as a basis to enjoin arbitration as pre-
cluded by a prior arbitration.
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The Second Circuit’s recent Abu Dhabi
decision discussed the All Writs Act at
length, and concluded that, when the
only judgment at issue is a judgment
confirming an arbitration award un-
der FAA § 13, rather than a judgment
resulting from a court’s own adjudica-
tion, the All Writs Act does not allow
the court to enjoin arbitration on pre-
clusion grounds.*®

The Second Circuit concluded that “[t]
he FAAs policy favoring arbitration
and our precedents interpreting that
policy indicate that it is the arbitrators,
not the federal courts, who ordinarily
should determine the claim-preclusive
effect of a federal judgment that con-
firms an arbitration award.”** Thus, the
court may not nip an arbitration in
the bud, and must defer until judicial
review any arguments about whether
the arbitrators should have found pre-
clusion — even though such review is
severely limited.?°

The full version of this article can be found in the electronic version of the Quarterly, by visit-
ing ARIAS-U.S.” website, www.arias-us.org.
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